OFFICE OF SPECIAL MASTERS
No. 98-417V

Filed: July 12, 2005
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Petitioner,
V. NOT TO BE PUBLISHED
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Peter H. Meyers, George Washington University Law School, Washington, D.C., for petitioner.

Julia W. Mclnerny, U.S Department of Justice, Washington, D.C., for respondent.

ATTORNEYS FEESAND COSTSDECISION!

GOLKIEWICZ, Chief Special Master

On May 1, 1998, petitioner filed her petition for compensation, alleging that she suffered
avariety of lupus-like symptoms and related problems as aresult of the Hepatitis B vaccination
administered on May 22, 1995. An expert hearing was held in this case on April 5, 2002, at
which Dr. J. Barthelow Classen and Dr. Mark F. Gourley testified for petitioner. Dr. Paul E.
Phillips testified for respondent. On October 30, 2003, the parties filed a Stipul ation upon which
the undersigned based his November 10, 2003 Decision, awarding petitioner compensation for
her vaccine-related injures.

On June 29, 2004, petitioner filed her “Application for Attorneys Fees and Costs,”

! The undersigned intends to post this decision on the United States Court of Federal
Claims swebsite, in accordancewith the E-Government Act of 2002, Pub. L. No. 107-347, 116 Stat.
2899, 2913 (Dec. 17, 2002). As provided by Vaccine Rule 18(b), each party has 14 days within
which to request redaction “of any information furnished by that party (1) that is trade secret or
commercia or financial information and is privileged or confidential, or (2) that are medical files
and similar filesthedisclosure of whichwould constituteaclearly unwarranted invasion of privacy.”
Vaccine Rule 18(b). Otherwise, “the entire” decision will be available to the public. Id.



requesting among other fees and costs, $27,241.67 (108.97 hours at $250.00 per hour)? in fees for
expert witness, Dr. Classen.® See Application for Attorneys' Fees and Costs (“P. Fee App.”),
filed Jun. 29, 2004. On July 20, 2004, respondent filed a“Request for Information,” regarding
the 108.97 hours Dr. Classen billed in this case. See Request for Information (“Request for
Info.”), filed July 20, 2004. Before filing aresponse to petitioner’s petition for fees and costs,
respondent requested that petitioner provide a detailed statement of the hours Dr. Classen billed,
as he did “not provide any details or other information regarding the work he purportedly
performed during the 108.97 hours he billed in this case.”* Request for Info. at 1.

On August 6, 2004, in response to the Court’s Order of July 22, 2004, directing Dr.
Classen to submit a detailed statement of the hours he billed, petitioner filed a* Supplement to
Application for Attorneys Fees and Costs.” See Supplement to Application for Attorneys Fees
and Costs (“Supp. App.”), filed Aug. 6, 2004. Thisinvoice separates Dr. Classen’s owed
payments into “hourly rate” and “[a] pproximate time break down,” requesting an hourly rate of
$250.00 per hour for 108.97 hours. Supp. App. a 1. Interms of the “ approximate time break
down,” Dr. Classen separated his requests into the following blocks of time: 1) 44.12 hours for
“[i]nitial review of chart, literature, and draft report”; 2) 12.6 hours for “[r]eview of additional
information literature, 1 year later”; 3) 4.27 hours for “[i]nitial review of Government’s expert
opinion”; 4) 36.52 hours for [p]repare for trial, consult and several meetings with lawyers; 5)
10.75 hours for “[t]ravel, day of trial preparation and trial”; and 6) 0.75 hours for “[p]ost trial
issues.” Id. Attached to thisinvoice, Dr. Classen provided a date and time listing of “[€]stimate
of activities performed.” Seeid. at 2-6.

On October 21, 2004, respondent filed an opposition to petitioner’s fee application. See
Respondent’ s Opposition to Petitioner’s Application for Fees and Costs (“R. Opp.”), filed Oct.
21, 2005. In this response respondent reported that during informal discussions between the
parties, respondent represented his objections to petitioner, who acceded to all but one. See R.
Opp. at 1. The sole remaining issueis the amount of fees submitted by petitioner’s expert
witness, Dr. Classen. Seeid. Respondent stated his objection to Dr. Classen’s hourly rate of
$250.00 per hour and the 108.97 hours expended as “unreasonable and lacking support.” Id. at
2, 6.

2 This information was provided by petitioner. The actual total amount for 108.97
hours at arate of $250.00 per hour is $27,242.50.

3 It should be noted that petitioner’s other expert witness in this case, Dr. Gourley,
billed for 12 hours at a rate of $400.00 per hour for a total of $4,800.00. Dr. Gourley was
responsiblefor thesameundertakingsasDr. Classen, to review petitioner’ smedical records, consult
with counsel, and testify at the hearing. See P. Fee App. at 4.

4 Respondent also requested that a thirty-day response time to petitioner’s fee
application be allowed following petitioner’ sfiling of the additional information from Dr. Classen.
The court granted this request.



On December 13, 2004, petitioner filed areply to respondent’s opposition to her
application for attorneys fees and costs, in which petitioner’s counsel and Dr. Classen argue that
“both Dr. Classen’s hourly rate and the number of hours he worked on this case are quite
reasonable, given the complex issuesinvolved in this case, and Dr. Classen’s fee of $27,241.67
should be paid in full.” See Petitioner’s Reply to Respondent’ s Opposition to Application for
Attorneys Feesand Costs (“P. Reply”), filed Dec. 13, 2004, at 1.

On December 20, 2004, January 19, 2005, January 24, 2005 and February 2, 2005, the
court held telephonic status conferences with the parties concerning how best to resolve this
matter. The undersigned suggested that alive proceeding be held so that Dr. Classen could
provide further explanation in-person regarding his billing practices. Respondent agreed to such
aproceeding; Dr. Classen, via petitioner’s counsel, stated his opposition to participating in alive
proceeding.

After reviewing the parties' submissions, the undersigned discovered various issues
which required further clarification from Dr. Classen regarding his fee petition. Thus, in an
order, dated March 8, 2005, the undersigned outlined his questions and requests for further
explanation from Dr. Classen. See Order, filed Mar. 8, 2005. In addition, while acknowledging
that Dr. Classen “eschewed in the past” addressing the court’s concerns at a live proceeding, the
undersigned suggested, once again, as an alternative to a written response, an in-person hearing
with Dr. Classen to allow him the opportunity to explain more fully how and why so much time
was spent on thiscase. 1d. at 3.

On April 11, 2005 in response to the Court’s Order of March 8, 2005, directing Dr.
Classen to provide additional information about the fees he requested, petitioner filed Dr.
Classen’ s response and supplemental fee request for work done post-hearing on the case. See
Petitioner’ s Response to Court Order (“P. Resp. to Order”), filed Apr. 11, 2005. Respondent
filed areply to petitioner’ s response on May 2, 2005. See Respondent’s Response to Petitioner’s
Response to Court Order (“R. Resp. to P. Resp.”), filed May 2, 2005.

On May 5, 2005, the undersigned issued an order, offering petitioner one last opportunity
for Dr. Classen to explain his billing and to answer questions regarding the same. See Order,
filed May 5, 2005. Petitioner filed areply to this order on May 20, 2005. See Petitioner’s Reply
to Court Order, filed May 20, 2005. Petitioner reported that counsel sent a copy of the court’s
May 5, 2005 Order to Dr. Classen, who “informed undersigned counsel that heiswilling to
respond in writing to any requests for information from the Court, but he declines the opportunity
to participate in the in-person hearing.” 1d. Thus, after many unavailing attempts to informally
resolve this dispute, and multiple unsuccessful entreaties to Dr. Classen to engage in adialogue
regarding this billing, this feesissue is now ripe for decision.’

5

On October 28, 2004, the partiestel ephoned the court to memorializetheir agreement
asto fees and costs, excluding Dr. Classen’s still disputed costs. Accordingly, respondent agreed
not to object to $36,166.70 in counsel’s fees and costs and $2,151.47 in expenses incurred by

3



Relevant L aw

Pursuant to 42 U.S.C.A. 8 300a-15(€e), special masters may award “reasonable” attorney’s
fees as part of compensation. Feesfor experts are subject to the same reasonabl eness standards
asfeesfor attorneys. Crossett v. Secretary of HHS, No. 89-73V, 1990 WL 293878, at *4 (Cl. Ct.
Spec. Mstr. Aug. 3, 1990). To determineif an expert’sfeeisreasonable, the special master may
consider the following factors: the witness' area of expertise; the education and training required
to provide the expert insight that is sought; the prevailing rates for other comparably respected
available experts; the nature, quality and complexity of the information provided; the cost of
living in the particular geographic area; and any other factory likely to assist the court in
balancing the interests implicated by the Vaccine Act. Wilcox v. Secretary of HHS, No. 90-991,
1997 WL 101572, at *4 (Fed. Cl. Spec. Mstr. Feb. 14, 1997). In addition, “petitioners must
substantiate the hourly rates claimed by their experts and the number of hours spent in providing
services.” Baker v. Secretary of HHS, No. 99-653V, dip op. at 5 (Fed. Cl. June 21, 2005)
(quoting Wilcox, 1997 WL 101572, at *4).

In assessing the number of hours reasonably expended, the court must exclude those
“hours that are excessive, redundant, or otherwise unnecessary.” Hendey v. Eckerhart, 461 U.S.
424, 434 (1983). Specia masters may rely on their experience with the Vaccine Act and its
attorneys to determine the reasonable number of hours expended. Wasson v. Secretary of HHS,
24 Cl. Ct. at 486, aff’d, 988 F.2d 131 (Fed. Cir. 1993). Just as“[t]ria court courts routinely use
their prior experience to reduce hourly rates and the number of hours claimed in attorney fee
requests. . . . [v]accine program special masters are also entitled to use their prior experience in
reviewing fee applications.” Saxton v. Secretary of HHS, 3 F.3d 1517, 1521 (Fed. Cir. 1993)
(citing Farrar v. Secretary of HHS, No. 90-1167V, 1992 WL 336502 at * 2-3 (Cl. Ct. Spec. Mstr.
Nov. 2, 1992) (requested fees of $24,168.75 reduced to $4,112.50); Thompson v. Secretary of
HHS, No. 90-530V, 1991 WL 165686, at * 2-3 (Cl. Ct. Spec. Mstr. Aug. 13, 1991) (requested
fees of $18,039.75 reduced to $9,000); Wasson, 24 Cl. Ct. at 483 (1991), on remand, No. 90-
208V, 1992 WL 26662 (Cl. Ct. Spec. Mstr. Jan. 2, 1992), aff’d, 988 F.2d 131 (Fed. Cir. 1993)
(hourly rates reduced, and requested fees of $151,575 reduced to $16,500; special master
disregarded the claim for 698.5 hours and estimated what, in her experience, would be a
reasonable number of hours for a case of that difficulty). “It iswell within the special master’s
discretion to reduce the hours to a number that, in his experience and judgment, was reasonable
for the work done.” Saxton, 3 F.3d at 1521. See also Ceballosv. Secretary of HHS, No. 99-97V,
2004 WL 784910, at * 12 (Mar. 25, 2004) (requested fees and costs of $821,500.00 reduced to
$219,616.95, which included reducing requested hours from 1,643 to 750). Moreover, it is
reasonabl e for the special master to apply her experience and background in Vaccine Act cases to
determine the appropriate allotment of billable hours where only “broad estimations, inadequate
records, and limited documentation” are provided. Baker, No. 99-653V, dip op. at 8. Seedso
Ceballos, 2004 WL 784910, at * 14 (denying the petitioner’ s request for medical expenses

petitioner herself. Thus, the only figure the undersigned must decide is the appropriate amount of
compensation for Dr. Classen.



without any documentation to substantiate the request); Wilcox, 1997 WL 101572, at *4
(“ Casdlaw consistently shows that the failure to document the claimed costs resultsin denia of
that claim.” (citations omitted)).

Discussion

Hourly Rate

The reasonableness of an attorney’ s fees must be calculated according to the prevailing
market rates in the relevant community. Farrar v. Secretary of HHS, No. 90-1167V, 1992 WL
336502, at *2 (Fed. Cl. Spec. Mstr. Nov. 2, 1992) (quoting Blum v. Stenson, 465 U.S. 886, 896
(1984)). Feesfor experts are subject to the same reasonabl eness standards as fees for attorneys.
Crossett v. Secretary of HHS, No. 89-73V, 1990 WL 293878, at *4 (Cl. Ct. Spec. Mstr. Aug. 3,
1990). Petitionersin Vaccine cases, “must substantiate the hourly rates claimed by their experts
and the number of hours spent in providing services.” Wilcox v. Secretary of HHS, No. 90-
991V, 1997 WL 101572, at *4 (Fed. Cl. Spec. Mstr. Feb. 14, 1997). An expert’s fee should be
measured against not only the expert’s professional qualifications and whether the level of
expertise was necessary, but the reasonableness of the request must be measured within the
context of this Program, including the Program’ s purpose and its limited available funds to pay
awardsto injured victims. Knox v. Secretary of HHS, 1991 WL 33242, at *6 (Cl. Ct. Spec. Mstr.
Feb. 22, 1991).

Respondent points out that petitioner has failed to submit any documentation to
substantiate Dr. Classen’s claim of a $250.00 hourly rate. R. Opp. at 4. Respondent argues that
Dr. Classen’s level of education, training and experience are pertinent to whether the hourly rate
he seeksisjustified. 1d. Specifically, respondent objects to Dr. Classen’s claim of experience
and expertise in the fields of autoimmunity and epidemiology. Id. at 5.

In Petitioner’ s Reply to Respondent’ s Opposition to Application for Attorneys Fees and
Costs, Dr. Classen opposes respondent’ s claim that he has no formal training in immunology in
justification of why he should receive $250.00 per hour. P. Reply to R. Opp., Tab 2 at 1. Dr.
Classen reports that he has formal training in immunology and was a post-doctora fellow in the
Laboratory of Immunology, National Institutes of Allergy and Infectious disease. 1d. Dr.
Classen explainsthat heis not aclinical Immunologist, who is generally trained to treat alergies.
Id. He argues, however, that he was asked to offer his opinion based on his scientific background
as opposed to his clinical background, since the issue before the court was not a clinical matter
but a scientific one. Id. Dr. Classen aso states that he has “13.5 years of industrial employment
in the field of pharmaceutical safety with particular expertise in vaccine safety.” Id. at 2.
Further, Dr. Classen reports that he “has demonstrated his expertise in the related subject matter
of vaccine induced autoimmunity by obtaining multiple US patents in the field of testing
immunization schedules to determine if they cause autoimmune diseases including diabetes.” 1d.
Dr. Classen states that he has authored multiple papers pertaining to the etiology of autoimmune
diseases and the effects of vaccines on autoimmune diseases. 1d. Dr. Classen aso notes that he



splits his time equally between research projects and clinic work. 1d.

In the court’s order, dated March 8, 2005, the undersigned indicated agreement in large
measure with the criticisms and methodology used to resolve Dr. Classen’s expert feesin Baker
v. Secretary of HHS, No. 99-653V, 2005 WL 589431 (Fed. Cl. Spec. Mstr. Feb. 24, 2005), aff'd,
No. 99-653V, dip op. (Fed. Cl. June 21, 2005). Thus, Dr. Classen was asked to explain why, in
light of the Baker decision, the court should award any more than $175.00 per hour.®

In Baker, petitioner filed aMotion for Attorney’s Fees, requesting a total of $163,899.71.
Baker, 2005 WL 589431, at * 1. Of thistotal request, petitioner’s attorney claimed $62,415in
feesand costs. Id. Dr. Classen, petitioner’s expert, claimed $101,484.58 in fees and costs for
404.42 hours of work at arate of $250.00 per hour. Id. Respondent filed an Opposition to
Petitioner’s Application for Attorney’ s Fees and Costs, objecting to Dr. Classen’s fees and costs
and arguing that a substantial reduction was warranted. 1d. On February 24, 2005, Specid
Master Millman issued a decision in this matter, finding that “a reasonable amount of hours for
Dr. Classen’swork in thiscaseis 79.3 hours at an hourly rate of $200 or $15,860.00.” Id. at * 7.

Subsequently, petitioner filed amotion for review of the special master’s decision,
claiming that “factual errors from interpreting Dr. Classen’s experience led to a decision that was
‘“arbitrary, capricious, and abuse of discretion or otherwise not in accordance with law.’” Baker,
No. 99-653V, dlip op. at 1 (Fed. Cl. June 21, 2005). Judge Futey denied petitioner’s motion for
review and affirmed the special master’s decision, holding that Special Master Millman
“properly examined the evidence before her and in combination with her experience in the
V accine Program, acted within her discretion to reduce the hourly rate to one the market would
sustain.” Id. at 6. Moreover, Judge Futey affirmed Special Master Millman’s reduction of Dr.
Classen’ s compensable hours, in which she declined to compensate Dr. Classen for time he had
previously spent on generalized research on vaccines and where he did not present
contemporaneously-kept time records that documented his work with specificity. Seeid. at 7-9.

In response to the court’s March 8, 2005 order requesting that Dr. Classen justify his
hourly rate, Dr. Classen referred the undersigned to “[a] reply to the Baker vs. Secretary of HHS
[] submitted to the court by Mr. Katarincic” which “addresses thisissue.” P. Resp. to Order, Tab
1 at 1. Theundersigned can only assume that Dr. Classen isreferring to Petitioner’s
Memorandum of Objections to Special Master Millman’s February 24, 2005 Decision. As
summarized in Judge Futey’ s Baker opinion, petitioner’s memorandum argues that Dr. Classen
should be paid an hourly rate of $250.00, because evidence as to Dr. Classen’s qualifications
demonstrated such arate in another case. Baker, No. 99-653V, dlip op. at 5. Further, petitioner

6 Infact, Special Master Millman awarded Dr. Classen arate of $200.00 per hour. See
Baker, No. 99-653V, 2005 WL 589431 (Fed. Cl. Spec. Mstr. Feb. 24, 2005). Petitioner contested
thisrate, and appeal ed the decision, asking for the same $250.00 hour per hour ratethat is requested
inthis case. The $200.00 per hour rate was affirmed on appeal. See Baker, No. 99-653V, dlip op.
at 6 (Fed. Cl. June 21, 2005).



contends that “the special master ‘ misstates and miscomprehends the training and professional
experience of Dr. Classen.’” 1d. at 6. Petitioner pointsto Dr. Classen’ s three year fellowship at
the Laboratory of Immunology, National Institutes of Allergy and Infectious disease and claims
that afellowship is analogous to aresidency program for scientists. 1d. Finally, petitioner
distinguishes between Dr. Classen’s clinical experience, which would be applied in making
medical diagnosis, and his scientific experience, which would apply in determining whether the
vaccine caused petitioner’sinjury. 1d.

Citing supportive case law, Judge Futey found that the “ mere production of evidence to
attempt to claim a higher hourly rate, []does not ensure that the requested rate will be awarded,”
and the special master is not bound by a previously awarded hourly rate. Baker, No. 99-653V,
dlip op. at 5 (citations omitted). Further, Judge Futey did not find fault with the special master’s
determination that Dr. Classen lacks formal training. 1d. at 6. He noted that, “while afellowship
iscommendable, it does not require the special master to award a higher hourly wage.” 1d.
Finally, as to petitioner’s argument distinguishing Dr. Classen’s clinical experience from this
scientific experience, Judge Futey found that it is reasonable to examine the clinical experience.
Id. “When ascertaining the qualifications of a self-anointed expert, both clinical experience and
scientific experience should be considered.” |d. at 6 (emphasis added); See, e.g., Thelen v.
Secretary of HHS, No. 90-22V, 1991 WL 38084, at *3 n.6 (Fed. Cl. Spec. Mstr. Mar. 6, 1991)
(discrediting the doctor due to hislack of clinical experience).

It is petitioner’s burden to provide evidence of the market rate for an expert similar to Dr.
Classen from his geographic area. Petitioner has not provided any evidence of this. Dr. Classen
isnot board-certified in any field. As Special Master Millman found in Baker, thereis*no
[known] market rate for an emergency care physician who holds himself out as an expert
epidemiologist/immunol ogist even though he has not been formally trained in those fields, is not
board-certified in anything, and has never been employed professionally as an
epidemiologist/immunologist.” Baker, 2005 WL 589431 at *5. Concluding that, in the absence
of petitioner providing proof of amarket rate, it is within the special master’s discretion to rely
on her reasoning and experience in the Vaccine Program to determine a market rate, Special
Master Millman determined $200.00 per hour to be the fair market rate for Dr. Classen. Id.
(citing Wasson, Platt, and Saxton).

The undersigned agrees with the reasoning espoused by Special Master Millman and
affirmed by Judge Futey, and based on the undersigned’ s personal experience in the Vaccine
Program, finds that Dr. Classen should receive arate of $200.00 per hour. Quite frankly, the
undersigned sees this as a very generous award given Dr. Classen’s credentia's, experience and
the fact that experts of much higher quality have asked for and received the same hourly rate.
The undersigned a so notes that Dr. Classen’s self-professed expertise conflicts with his request
for an extremely large number of hours expended. If in fact Dr. Classen does possess such a high
level of expertise, it follows that he should require fewer hours to perform hisreview. See, e.q.,
Plott v. Secretary of HHS, No. 92-0633V, 1997 WL 842543, at *2 (Fed. Cl. Spec. Mstr. Apr. 23,
1997) (“Higher hourly rates are only granted because some attorneys’ experience serves to




minimize the number of hours expended in Vaccine Act cases.”) (citations omitted).

Number of Hours

In assessing the number of hours reasonably expended, the court must exclude those
“hours that are excessive, redundant, or otherwise unnecessary.” Hendey v. Eckerhart, 461 U.S.
424, 434 (1983). Specia masters may rely on their experience with the Vaccine Act and its
attorneys to determine the reasonable number of hours expended. Wasson, 24 Cl. Ct. at 486,
aff’d, 988 F.2d 131 (Fed. Cir. 1993). “It iswell within the special master’s discretion to reduce
the hours to a number that, in his experience and judgment, was reasonable for the work done.”
Saxton, 3 F.3d at 1521.

Dr. Classen requests reimbursement for the 108.97 hours he billed in this case.’
Respondent objects to Dr. Classen’ s hill, “which apparently was based entirely upon ‘ estimates,’
isinordinately vague, confusing, and patently unreasonable.” R. Opp. at 7. Moreover,
respondent objectsto Dr. Classen’s supplemental fee application, which consists of a cover sheet
organized into blocks of time for multiple tasks and a* purported ‘billing leger,” similarly
organized by ‘blocks of multiple tasks.” 1d. Respondent finds both formats internally
inconsistent and preclusive of “aline by line examination and comparison between a given task
and actual time spent.” Id.

In addition, respondent objects to Dr. Classen’ s assigning a global number of hours for
blocks of tasks. R. Opp. a 7. Specifically, respondent objects to the 36.5 hours Dr. Classen
billed for trial preparation and meeting with lawyers, and notes that the claim fails to corroborate
with petitioner’s counseal’ s billing records. Id. at 8. Respondent also objects to the 44.12 hours
for initial review of chart and literature, as well as thel2.6 hours of review of additional literature
one year later, without any explanation or justification. Id. at 7. Respondent notes that Exhibits
7-9, attached to Dr. Classen’s July 4, 2001 report, “appear to be unpublished papers authored by
Dr. Classen, espousing his persona views on causation between ‘vaccines and Insulin
Dependent Diabetes Mellitus (IDDM).” Id. at n.10. Respondent objects to any compensation
related to Dr. Classen’ swork related to IDDM and vaccines as irrelevant to the issues presented
in petitioner’s case. Respondent a so objects to and questions the relevancy of all of the literature
submitted by Dr. Classen, given hisfailure to delineate the time and nature of hisliterature
searches. 1d.

Further, respondent objects to the vagaries of Dr. Classen’s billing practice, as evidenced
by hisinconsistent and confusing ledger, which provides an “ estimate of activities performed.”
Id. at 8-9. Moreover, respondent objects to Dr. Classen’s total number of hours, “nearly 110, as
unreasonable, and lacking any justification.” 1d. at 9.

"This does not include the additional 10.1 hours that Dr. Classen requested in his
supplemental invoice of April 4, 2005.



In Petitioner’ s Reply to Respondent’ s Opposition to Application for Attorney’s Fees and
Costs, Dr. Classen states that “[i]t isimportant to review the DOJ s hill for the case to determine
the hours spent by the DOJ s expert and the DOJ slawyer.” P. Reply to R. Opp. a 3. Dr.
Classen refersto “the Baker case,” and provides information from the Baker case regarding the
fees of respondent’s expertsin that case. Id. Dr. Classen relates these fees to the instant case,
arguing that the total expert feesin Presley are “about half” the fees respondent paid its expertsin
Baker. Id. at 4. Dr. Classen argues that hisfees arein line with the fees DOJ paid to its experts
in Baker. 1d. Dr. Classen contends that the billing information he provided is “much more
detail[ed] than that provided by the DOJ s expertsin the Baker Case.” Id.

Looking at the requested time, Dr. Classen’ s documentation and justification letter are
patently inadequate. Dr. Classen appears to believe that references to the Baker case and
respondent’ s experts are adequate justification. Inreality, they areirrelevant. What isrequired is
areasonable explanation and substantiation of the time spent in Presley. Assuch, inthe court’s
order of March 8, 2005, the undersigned questioned Dr. Classen’s “ estimate of activities
performed.” Specifically, if thislist is as entitled, an “estimate,” where are the actual time records
or, if such records do not exist, how was thislist constructed? Moreover, the undersigned noted
three additional issues with Dr. Classen’ s records: 1) charging time on an unknown date; 2)
“approximating time break down”; and 3) billing in one minute increments, stopping and starting
again frequently and in very short amounts of time.?

In his April 4, 2005 response, Dr. Classen explains that he kept alog of hours, but “[y]ou
did not instructed [sic] me to provide aline item description each time | made an entry into my
timelog.” P. Resp. to Order, Tab 1 at 1. Accordingly, Dr. Classen reports that several years after
the work was completed, at the request of the undersigned, he divided his time into the activities
provided in hisinvoice. Id. Thus, he entitled the activities performed “estimates’ because the
division was made retrospectively. Id. Asto the missing dates, Dr. Classen indicated that he
“manually recorded” the dates on which he worked on the project. However, due to human error,
he cannot guarantee that the date was always correct. 1d. Dr. Classen justifies billing in one
minute intervals as more accurate and based on the fact that he used adigital clock to place the
readingsin hislogs. Id. Dr. Classen did not provide the original logs.

In the March 8, 2005 order, the undersigned pointed out that Dr. Classen claims he “has
demonstrated his expertise in the related subject matter of vaccine induced autoimmunity by
obtaining multiple US patents in the field of testing immunization schedules to determine if they
cause autoimmune diseases including diabetes.” P. Reply to R. Opp., Tab 2 a 2. In addition, in
Dr. Classen’s letter, found at Tab 2 in “Petitioner’ s Reply to Respondent’s Opposition to

8 It should be noted that it is not the time period at issue, but the stopping and starting
of Dr. Classen’ sefforts. Thus, for example, on 7/7/00, Dr. Classen billsfrom 9:12 to 9:30, stopsfor
4 minutes, billsuntil 9:49, picksup againat 11:27to 11:56, 2:35t0 2:52, 3:01to 3:17, and continues
in thismanner until 6:21. Such asporadic work pattern isinherently inefficient and can only result
in greater time needed to complete atask.



Application for Attorneys Fees and Costs,” Dr. Classen argues that he “was asked to share an
opinion based on his scientific as opposed to his clinical background” as the “issue before the
court isnot aclinica matter, i.e., was the correct diagnosis and treatment made. Instead the issue
regards a scientific question....” Petitioner’s Reply to Respondent’ s Opposition to Application
for Attorneys Feesand Costs (“P. Reply to R. Opp.”) a Tab 2, p. 1. Accordingly, the
undersigned asked why, given Dr. Classen’s self-professed expertise in vaccine induced
autoimmunity and his lack of expertisein clinical practice, he spent an estimated 44 hours to
complete “initial review of chart, literature, and draft report”? Supp. App. a 1. Following the
same reasoning, the undersigned asked Dr. Classen to provide an explanation of what additional
literature was reviewed that justifies 12 additional hours of review. Finaly, the undersigned
requested that Dr. Classen explain and justify his expenditure of 36 hours preparing for trial.

The undersigned concluded the March 8, 2005 order, by explaining that of the blocks of
time into which Dr. Classen categorizes his activities, there are two extensive blocks that, on
their face, are unreasonable given both Dr. Classen’s professed expertise and the five page report
submitted in thiscase. The first unreasonable block of charged timeisthe 56 hours Dr. Classen
spent preparing for hisinitia report.® The undersigned questioned why, given Dr. Classen’s
expertise in vaccine-induced autoimmunity, was such substantial time needed to prepare hisfive
page report? Moreover, the undersigned noted that Dr. Classen is hot a clinician, thus minimal
time should have been spent on reviewing Ms. Presley’ sfile!® Accordingly, in the absence of
contemporaneous time records and a cogent explanation, the undersigned stated that he would
allow 15 hoursfor the preparation this report.

The second apparently unreasonabl e block of charged time is the 36.52 hours spent
preparing for trial. Again, in the absence of contemporaneous time records and a cogent
explanation, the undersigned stated that he would alow 10 hours for trial preparation.

Finally, the undersigned stated that, although suffering the same documentary infirmities,
the three remaining blocks of time appear reasonable and will be alowed. Thus, 4.27 hoursto
review the respondent’ s expert report, 10.75 hours for the hearing and 0.75 hours post-trial will
be allowed.

Dr. Classen responded to the March 8, 2005 order, arguing that it is incorrect to state that
hisinitial report was only five pages. P. Resp. to Order, Tab 1 at 2. He explained that the
original report was much greater in length because of the many exhibits. 1d. However, instead of
including the text of the exhibits directly in the text of the report, Dr. Classen included it as

o This block combines the 44.12 hours Dr. Classen spent on the “[i]nitial review of
chart, literature, and draft report” with the 12.6 hours of “[r]eview of additional information
literature, 1 year later.”

10 In his response, Dr. Classen noted, “I am a clinician, though | have no clinical
expertise other than urgent care. Asaprimary care clinician | am trained to read charts.”
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separate exhibits. Dr. Classen admitted that while the exhibits contain abstracts that he did write,
he spent alot of “discovery time” preparing the exhibits. 1d. Further, because there was no
“smoking gun,” Dr. Classen reported that he was “forced to support [his] opinion by alogical
deduction which required an extensive review of the literature.” 1d. He claimsthat this review
took alot of time. “While | have extensive experience in vaccine induced autoimmunity, my
experiences were with vaccine induced diabetes. | needed to review the literature on the effect of
vaccines and or immune stimulation on autoimmune diseases similar to what the patient had,
which was lupus.” 1d. Dr. Classen explained that he believes he proved that vaccines can cause
arelated autoimmune disease, diabetes. 1d. Thus, he wanted to demonstrate that vaccines can
also cause an autoimmune disorder similar to that which the patient suffered. 1d. Thisrequired
that Dr. Classen expend extensive time for the writing and discovery involved in drafting his
primer, “ Scientific Evidence Proving Vaccines Cause Autoimmunity Other Than Insulin
Dependent Diabetes.” Id.

Turning to the specific categories of hours, Dr. Classen’s explanations do not justify the
56 hours he claims for work on afive-page report and accompanying abstracts. Dr. Classen
contends that 44 hours of this time was spent on “initial review of chart, literature, and draft
report” were divided as follows: “3.4 hours: Review of Chart; 12.28 hours: Discovery, preparing
of exhibits (1,3,3A,4); 9.83 hours: Writing initial 5 page opinion; 18.58 hours:
Discovery/Writing ‘ Scientific evidence' primer, 13 page text and 69 references!” P. Resp. to
Order, Tab 1 a 2-3. Dr. Classen’s breakdown of hours, given without reference to specific dates,
appears to be composed arbitrarily. In addition, Dr. Classen bills a great amount of time as
“discovery” and “research.” “[WT]hile attorneys have an obligation to know the law, they aso
have an obligation not to bill for excessive amounts of research.” Plott, 1997 WL 842542, at *4.
The same reasoning appliesto Dr. Classen’ s services. Moreover, the 18.58 hours Dr. Classen
claims for work on his six-page, unpublished primer, “ Scientific Evidence Proving Vaccines
Cause Autoimmunity Other Than Insulin Dependent Diabetes” will not be allowed.™* The
undersigned considers the time expended on this primer was spent in furtherance of Dr.
Classen’s professional interests rather than as necessary for his testimony at trial. Moreover,
Exhibits 8 and 9, filed with Dr. Classen’ s report are both unpublished papers, authored by Dr.
Classen, which discuss his views on causation between vaccines and Insulin Dependent Diabetes
Mellitus. See Exs. 8, 9. Both papers were also filed in Baker and are irrelevant to the issues
presented in this case.

In addition, Dr. Classen aversthat 12.6 hours of the 56 hours spent in preparation of his
report was “review of additional information literature, 1 year later, ” and was spent updating his
opinion between the dates of 7/4/01 and 7/9/01. P. Resp. to Order, Tab 1 at 3. Accordingly to
Dr. Classen, this updated opinion contained additional exhibits, and he spent most of the 12

1 In Dr. Classen’s time breakdown of the 44.12 hours spent on the “Initial review of
chart, literature, and draft report,” he writes. “18.58 hours: Discover/Writing * Scientific evidence’
primer, 13 pagetext and 69 references!” P. Resp. to Order, Tab 1 at 3. Infact, the primer contains
6 pages of text and a 6 page list of 69 references.
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hours looking for references to support his updated opinion. Id. Asexplained above, 12 hours of
literature review is excessive, particularly when it was spent merely updating hisopinion. The
undersigned will not allow these 12 hours.

As previoudly noted, Dr. Classen was offered on multiple occasions the opportunity to
explain fully in-person how and why so much time was spent on various tasks. He steadfastly
declined. Dr. Classen’swritten responses fail to explain adequately or justify, what must be
described as, his exorbitant number of hours. By contrast the two other expertsin this case, Dr.
Gourley and Dr. Phillips, billed only atotal of 12 hours for the same activities.*? Dr. Classen
professes his expertise in vaccines and autoimmunity, however, the excessive number of hours he
claims do not reflect such expertise. The undersigned will alow atota of 15 hours for the 56
hours Dr. Classen claims for preparing his expert report.

In further response to the March 8, 2005 order, Dr. Classen claims that the 36.52 hours he
billed for trial preparation included preparing for two pretrial meetings and meeting with
petitioner’s counsel twice. P. Resp. to Order, Tab 1 a 3. Additionally, Dr. Classen contends that
one of the student attorneys called him several times and “asked me to perform many tasks for
her regarding scientific issues questions she had” and “wanted to prepare me for questioning in
court.” 1d. Dr. Classen went on to provide a breakdown of the 36 hours he billed in trial
preparation by date and number of hours. Id. First, Dr. Classen writes that on 2/19/02, he was
replying to “attorney’ s request for information” for 4.4 hours. 1d. It appears from the time
records of Barbara Viniegra, the student attorney, that on 2/19/02, Ms. Viniegra charged 0.4
hours for “[c]all to Dr. Classen; reading over abstracts.” P. Fee App., Ex. 3at 2. Thus, the
undersigned will allow the same 0.4 hours for Dr. Classen.

On 3/20/02, Dr. Classen indicates that he prepared for a meeting with the attorneys the
next day for 4.1 hours. P. Resp. to Order, Tab 1 at 3. Dr. Classen provides no explanation for
why he spent 4.1 hours preparing for a meeting with the attorneys. It is patently unreasonable to
spend four hours preparing for a2.9 hour meeting. Giving Dr. Classen the benefit of the doubt,
the undersigned will award 1 hour for pre-meeting preparation. On 3/21/02, Dr. Classen bills for
“[flirst meeting with attorneys, and prepare for meeting” for 4 hours. 1d. Peter Meyers, with
whom Dr. Classen met on 3/21/02, billed 2.9 hours for his meeting with Dr. Classen. See P.
App., Ex. 2 at 2. Accordingly, the undersigned will alow 2.9 hours of the 4 hours claimed by
Dr. Classen.

On 3/27/02, Dr. Classen bills 4.4 hours for “[p]ost meeting tasks and begin new opinion
letter.” P. Resp.to Order, Tab 1 at 3. From 4/1/02 to 4/2/02, Dr. Classen bills 8.3 hoursin
preparing “anew opinion letter.” 1d. Thereisno record of this new opinion letter being filed.
Moreover, billing for “post meeting tasks” isvague. Thus, the undersigned will not allow any of

12 Specificaly, respondent represents that his expert witness, Dr. Phillips, “spent a
comparable amount of hours in this case as that of Dr. Gourley.” R. Opp. at 6 n.8. Dr. Gourley
sought compensation for twelve hours of work. Id. at 5 n.6.

12



the combined 12.7 hours.

On 4/2/05, Dr. Classen bills 3 hours for “meet with the attorneys second time.” P. Resp.
to Order, Tab 1 at 3. Thereisno indication in any of the attorneys' time records that such
meeting took place. Thus, the undersigned will not allow these hours.

Finally, between 4/3/02 and 4/4/02, Dr. Classen bills 7.5 hours for “[r]eview all exhibits,
opinion letters including those of the experts for respondents and be prepared to testify in court
and be cross examined.” P. Resp. to Order, Tab 1 a 3. The undersigned finds this areasonable
amount of time to expend in preparing to testify at hearing. Thus, of the total 36.52 hours Dr.
Classen requestsin trail preparation, 11.8 hours will be allowed.

In addition, Dr. Classen submitted a supplemental invoice, dated April 4, 2005, for
charges incurred “responding to the most recent court order and previous responses to my bill.”
P. Reply to Order at Tab 2. Dr. Classen charges $250.00 per hour for 10.1 hours, totaling
$2,525.00. 1d. Theinvoice givesa “time break down” asfollows: “[p]repare of new Bill
(12/17/04 - 12/13/04): 4.2 hours” and “[r]espond to Specia Master’s Order (4/2/05-4/4/05): 5.9
hours.” 1d. Dr. Classen did not submit atime sheet to accompany thisinvoice. Further,itis
unclear asto what “new bill” Dr. Classenisreferring. 1d. The undersigned will not alow
reimbursement for the hours Dr. Classen spent remedying hisincorrect billing practices. If he
had correctly and contemporaneously recorded his time, there would be no need for his extra
efforts. The court should not pay Dr. Classen for time spent correcting his error.

The 119.17 hours billed by Dr. Classen is grossly disproportionate to the 12 hours billed
by each of the other experts appearing in the case. Comparing the experts’ bills demonstrates the
excessiveness of Dr. Classen’srequest. It iswithin the undersigned’ s discretion to rely on his
experience and determine the reasonable number of hours expended. Wasson, 24 Cl. Ct. at 4386.
This includes excluding “hours that are excessive, redundant, or other wise unnecessary.”
Hendey, 461 U.S. at 434. The court repeatedly offered Dr. Classen the opportunity to explain in-
person the reasoning behind hisbilling. However, Dr. Classen declined and the undersigned was
forced to make adecision based on Dr. Classen’s written explanations discussed above. Thus,
based on an evaluation of the record, Dr. Classen is awarded atotal of 42.57 hours for hiswork
in this case at an hourly rate of $200.00, for atotal of $ 8,514.00.

It is appropriate to comment at this point on the experts’ hourly rates and hours, as well as
counsel’ s responsibility to monitor those fees. Without a doubt, experts' feesin Vaccine cases
areincreasing. Much of the increase is quite understandable, as the issues of causation have
become more complex, cases require more research, more detailed reports and longer trials.
Similarly, the undersigned commented years ago regarding increases seen in the cost of life care
plans for calculating damages that: “the amount of processinvolved in resolving the damagesin
aVaccine case hasincreased dramatically ... which in turn has increased the fees and costs
claimed by life care planners." Martson v. Secretary of HHS, No. 91-0355, 1998 WL 719493, at
* 6 (Fed. Cl. Spec. Mstr. Sept. 29, 1998) (quoting Wilcox v. Secretary of HHS, No. 90-991V,
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1997 WL 101572, at * 3 (Fed. Cl. Spec. Mstr. Feb. 14 1997)). However, these programatic
justifications do not relieve counsel of the responsibility of monitoring their expert’ s expenses.
Perrierav. Secretary of HHS, No. 90-847V, 1992 WL 164436, at * 4 (Cl. Ct. Spec. Mstr. June
12, 1992), aff'd, 27 Fed. Cl. 29 (Fed. Cl. Oct. 30, 1992), aff’d, 33 F.3d 1375 (Fed. Cir. Aug. 31,
1994). The expert isnot given a blank check for his services and the special masters will not
sanction inflated hourly rates and limitless hours spent investigating potential medical or
scientific theories of causation. See Wilcox v. Secretary of HHS, No. 90-991V, 1997 WL
101572, at * 3 (Fed. Cl. Spec. Mstr. Feb. 14 1997).

It should be noted that a physician providing expert testimony:

Should have recent and substantive experience or knowledge in the areas in which
they testify ... Their testimony should reflect current scientific thought and
standards of care that have gained acceptance among peersin the relevant field.

AMA Council on Ethical and Judicial Affairs, “Code of Medical Ethics’ at 9.07, Medical
Testimony (2002-2003 ed.). See Falksen v. Secretary of HHS, No. 01-031, 2004 WL 785056, at
* 10 (Fed. CI. Spec. Mstr. Mar. 30, 2004); Weissv. Secretary of HHS, No. 03-190V, 2003 WL
22853059, at * 2 n.1 (Fed. Cl. Spec. Mstr. Oct. 9, 2003). Thus, the expert, schooled and
experienced in the relevant discipline, brings to the case a broad foundation of knowledge that is
utilized in analyzing the facts of agiven case. With this expertise as a base, the expert’ stime
spent analyzing the facts, reviewing the most recent literature and testifying should berelatively
limited. A review of Drs. Gourley and Phillips supports the above view, each having spent a
total of twelve hours on such activities. In contrast, Dr. Classen inexplicably billed nine times
that amount. The ineluctable conclusion isthat Dr. Classen either improperly billed for hours
spent on attaining basic information, or Dr. Classen did not have the expertise to testify. Dr.
Classen was criticized similarly in Baker, and the undersigned concurs.

Accordingly, petitioner is awarded atotal of $46,832.17 in fees and costs. The award
shall be made payable jointly to petitioner and her attorney. The Clerk shall enter judgment
accordingly.*®

IT ISSO ORDERED.

Gary J. Golkiewicz
Chief Special Master

13 This amount is intended to cover al legal expenses. This award encompasses all
charges by the attorney against aclient, “advanced costs’ aswell asfeesfor legal servicesrendered.
Furthermore, 42 U.S.C.A. 8300aa-15(€)(3) prevents an attorney from charging or collecting fees
(including costs) which would be in addition to the amount awarded herein. See generally, Beck v.
Secretary of HHS, 924 F.2d 1029 (Fed. Cir. 1991).
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